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RECEIVER’S MOTION FOR ORDER 
AUTHORIZING RECEIVER TO SELL 

REMAINING ASSETS  
 
 

Case No. 150902319 
 

Honorable Laura Scott 

 

D. Ray Strong of S3 Advisory, LLC (the “Receiver”), the duly appointed Receiver for 

ISYS Technology, Inc. (“ISYS”), Coded Instruction Security Corporation (“CISC”), Xi3, Inc. 

(“Xi3,” and, together with ISYS and CISC, the “Companies”), submits this Motion for Order 

Authorizing Receiver to Sell Remaining Assets (the “Motion”). 
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SUMMARY 

The Companies owe substantial obligations to secured and unsecured creditors, and the 

Companies face a large number of claims asserted by investors, litigants and other parties.  The 

Companies, however, have few assets and no feasible business operations to generate any 

meaningful revenue or profit.  Since the Court entered its according appointing the Receiver on 

April 8, 2015, the Receiver has facilitated the sale of the bulk of the Companies’ tangible assets, 

and certain of the Companies’ intangible assets.  The only assets remaining in the Companies’ 

estate are certain trademarks and causes of action against the Companies’ principals 

(collectively, the “Remaining Assets”).  The Receiver now seeks to sell the Remaining Assets 

free and clear of liens, claims or other encumbrances, with such liens, claims or other 

encumbrances attaching to the proceeds of the sale. 

The Receiver submits that the sale of the Remaining Assets at auction to the highest 

bidder without fixed auction procedures is necessary to generate funds to pay the outstanding 

costs of the receivership.  The Receiver believes that the sale and procedures outlined in the 

Motion, this Memorandum and the Agreement are fair, reasonable and in the best interest of the 

Companies and the creditors of the Companies.  To fully maximize the potential proceeds that 

will benefit creditors of the Companies, the Remaining Assets must be sold free and clear of 

liens, claims and other encumbrances. 
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FACTUAL BACKGROUND 

Appointment of the Receiver 

On April 8, 2015, the Court entered its Order Approving the Immediate Appointment of 

Receiver (as amended by court order entered on May 11, 2015, the “Receiver Order”).  

Pursuant to the Receiver Order, the Receiver “as an officer of this Court, shall immediately have 

and take possession, custody, and control of all of the assets of the Companies [defined as the 

“Assets”].”  Receiver Order § B.  Receiver also has “all powers, duties, and authorities as are 

provided by law … to take possession of, use, operate, manage, sell and control the Assets…to 

protect, preserve, maintain, and improve the Assets, and to incur expenses that are necessary and 

appropriate towards those ends.”  Id. at § C.  Receiver has authority to market and sell Assets of 

the Companies, in whole or in part.  Id. at § I (as amended).  Finally, the Receiver Order 

contemplates that “Receiver and the other parties to this action may, at any time, apply to this 

Court for other or further instructions or orders and for further powers necessary to enable 

Receiver to perform the Receiver’s duties properly.”  Id. at § C.29. 

Receiver’s Findings Regarding Assets and Liabilities of the Companies 

The Receiver’s Preliminary Initial Report filed with the Court on June 5, 2015 (the 

“Initial Report”), reflects that the viable assets of the Companies are few and the liabilities are 

substantial.  The Companies are significantly undercapitalized, have incurred enormous amounts 

of secured and unsecured debt, and have no meaningful business operations to provide any sort 

of realistic prospect of repayment of such obligations through any normal business operations.  

See Initial Report, pp. 3-4.   
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Based on his review of the Companies’ books and records, the Receiver estimated that 

the Companies had at least the following categories of outstanding liabilities: (a) secured claims 

totaling approximately $28,550,000, consisting primarily of obligations owed to ATD (approx. 

$3.5 million), Axiom noteholders (collectively, approx. $11.2 million), and IHC Health Services 

(approx. $12 million); (b) unsecured debt of approximately $21,500,000; and (c) unpaid pre-

receivership employee payroll and benefits (excluding amounts that may be owed to Jason 

Sullivan) of approximately $517,000 (based solely on representations made to the Receiver).  

See id. at pp. 17-18. 

Prior Asset Sales 

The Receiver has sold the Companies’ tangible assets.  The Receiver has limited cash, 

approximately $387,000, mostly from advances made by the Companies’ secured creditors. 

Previously, the Court authorized the Receiver and ATD to jointly market and sell certain 

intellectual property in possession of ATD (the “ATD Property”).  See Order Granting Joint 

Motion For Entry of Order Authorizing Receiver to Sell Patents and Other Assets Free and Clear 

of Claims, Liens, and Encumbrances dated December 28, 2015.  The Receiver and ATD were 

not able to locate a buyer for the ATD Property and ATD foreclosed its security interest in the 

property on or about September 6, 2016.  The Receiver also sold the items of wireless intangible 

property pursuant to the Court’s December 29, 2016 Order Approving Receiver’s Motion To Sell 

Wireless Property to Henry Cooper for the sum of $200,000. 
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Assets Left to be Administered 

As a result of these prior sales, the only remaining assets to be administered are (1) the 

Companies’ remaining intellectual property, consisting mostly of trademarks;1 and (2) claims 

against the Companies’ principals (defined above as the “Remaining Assets”).2  In order to 

administer the Remaining Assets and bring the receivership to a close, the Receiver seeks the 

Court’s approval to sell these assets to the highest bidder at auction.  

ARGUMENT 

I. The Court Has the Power to Allow the Receiver to Sell the Remaining Assets at 
Auction Free and Clear of Liens and Other Encumbrances. 

This Court possesses broad power and discretion to determine appropriate relief in 

supervising equitable receiverships established under Utah Rule of Civil Procedure.  Under the 

Court’s supervision, “[a] receiver has … the power to take and keep possession of  property and 

generally to do such acts respecting the property as the court may authorize.”  Interlake Co. v. 

Von Hake, 697 P.2d 238, 239 (Utah 1985). 

Rule 66(e) provides that a “receiver has, under the discretion of the court, power to … 

seize property and to make transfers and to take other action as the court may authorize.”  Thus, 

“a receiver’s powers under a court’s control, include the power to dispose of receivership 

property.”  75 C.J.S. Receivers § 216.  In the case of corporations, Utah law provides that the 

receiver has the ability to “dispose of all or any part of the assets of the corporation wherever 

located, at a public or private sale, if authorized by the court.”  Utah Code Ann. § 16-10a-

                                                 
1  The trademarks to be sold are identified on Exhibit A hereto.  
2  The Receiver has asserted a claim against Xi3’s D&O insurance company for conduct by Mr. Roswell and Mr. 
Sullivan.  The D&O policy includes a wasting policy in the amount of $1,000,000.  The D&O insurance carrier has 
denied liability under the policy.  The Receiver’s rights to continue to pursue the policy will be part of the assets 
sold.  The Receiver has filed a non-dischargeability action against Mr. Roswell, a former principal of the Companies 
(Adversary Proceeding No. 16-02135, United States Bankruptcy Court, District of Utah).   
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1432(3)(a)(i).  “The possession by the court of the res in a receivership proceedings gives the 

court the power to determine all questions concerning the ownership and disposition of the 

property.”  Interlake Co., 697 P.2d at 239-40 (Utah 1985) (emphasis added) (citing Ginsberg v. 

Katz, 619 P.2d 995 (Wash. App. 1980)). 

The majority view is that a court has the inherent power to authorize sale of property in 

custodial egis free and clear liens, with liens attached to the proceeds of the sale.  See Chapman 

v. Schiller, 83 P.2d 249 (Utah 1938) (holding that a court has the power to sell assets free from 

license, but that it is an imperative prerequisite that the parties having such rights be parties or 

have notice of the proceedings).  A number of courts outside of Utah have adopted Chapman’s 

holding, some of which cite to Chapman expressly.  See, e.g., Melrose v. Indus Assocs., 72 A.2d 

469, 471 (Conn. 1950) (“The right of a court to order a sale of property in receivership free of 

encumbrances in a proper case is generally recognized.”) (citing Chapman); People v. Riverside 

Univ., 111 Cal. Reptr. 68, 76 (Cal. App. 1973) (“Consequently, unless regulated by statute, the 

court has full power to order the receiver to dispose of property in such a manner as the court 

may deem to be for the best interest of the parties concerned and the advice of the receiver and 

his opinion in regard to the value of the property, the manner, time and place of its disposition 

are entitled to great respect and weight.”) (citing Chapman); see also 65 Am. Jur. 2d Receivers § 

343 (“The majority view is that a court has the inherent power to authorize the sale of property in 

custodial legis free and clear of liens, the liens being impressed upon the proceeds of the sale.”). 

Other state courts have also held that a court may order the sale of receivership  property 

free and clear of license and encumbrances under the appropriate circumstances.  In Quill v. 

Troutman Enterprises, an Ohio court held that courts may authorize a receiver to sell property 
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free and clear of liens, even where an interested party protests the sale.  2005 Ohio App. WL 

994676 (Ohio App. 2d Dist. 2005).  The creditor was given notice and several opportunities to 

object to the sale.  Finding the eventual objection untimely, the trial court upheld the same.  The 

appellate court affirmed, holding that Ohio’s general receivership statute3 “does not contain any 

restriction on what the court may authorize when it issues orders regarding receivership 

property.”  Id. at *34; see also Century Nat’l Bank v. Hines, 2014 Ohio App. WL 4441364 

(noting that R.C. 2735.04 places virtually no limit on the power that can be extended in a 

foreclosure case to restrict the receiver and the manner in which the receiver may sell property). 

Federal Courts have also long recognized that under appropriate circumstances, a court 

may authorize the assets of the receivership to be sold free and clear of license and related 

claims.  See, e.g., Mellen v. Moline Malleable Iron Works, 131 U.S. 352, 357 (1889) (“[T]he 

removal of alleged liens or encumbrances upon property, the closing up of affairs of insolvent 

corporations, and the administration and distribution of trust funds, are subjects over which 

courts of equity have general jurisdiction.”); see also D. Abney, Selling Equity Receivership 

Property Free and Clear of Liens and Encumbrances, 16 Real Prop. L.J. 364, 365 (1988) (noting 

broad case law and scholarly support for the rule that a court “may order the sale of equity 

receivership property free and clear of liens and encumbrances under the appropriate 

circumstances.”).  Circumstances where it is appropriate are when (1) assets are depreciating in 

value; (2) the unencumbered sale is the only way to obtain reasonable value; or (3) when it is 

necessary to the public interest.   

                                                 
3  Similar to Utah’s receivership statutes, the Ohio receivership statute, R.C. 2735.04 provides that a “receiver may 
bring and defend actions in his own name as receiver, take and keep possession of property, receive rents, collect, 
compound for, and compromise demands, make transfers, and generally do such acts respecting the property as the 
court authorizes.” 
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Following Mellen, courts have used their equitable powers to allow receivers and trustees 

to sell free and clear of liens in many instances.  See, e.g., Broadway Trust v. Dill, 17 F.2d 486 

(3d Cir. 1927) (authorizing sale of insolvent company’s land free and clear of liens upon notice 

to all parties); DeAngelis v. Newman, 504 A.2d 1279 (1986) (recognizing court’s ability to order 

sale of land free of encumbrances).  In a more recent case, a federal district court recognized a 

court’s implied power to sell assets free and clear of creditor’s claims in a private sale made after 

notice and an opportunity to be heard.  John T. Callahan & Sons, Inc. v. Dykeman Elec. Co. Inc., 

266 F. Supp. 2d 208 (D. Mass. 2003).   

Here, the Receiver Order specifically provides the Receiver with authority to market and 

sell Assets of the Companies, in whole or in part.  See Receiver Order § I (as amended).  After 

reviewing the books and records of the Companies, the Receiver believes that selling the 

Remaining Assets free and clear of all liens, claims, and encumbrances is in the best interests of 

the affected creditors because the assets will be worth more in the absence of the entanglements 

of the Companies’ claimants. 

The Receiver intends to seek consent or notify all potential or actual parties with liens or 

claims against these Remaining Assets of his intent to sell the same.  Parties who object or claim 

ownership may submit their objections to this Court, and those objections will be resolved with 

due process.  Permitting the Receiver to sell the Remaining Assets free and clear of all liens 

and/or encumbrances with the liens attaching  to the sale proceeds, however, will be the most 

equitable and efficient way to sell them.   
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II. Receiver’s Proposed Auction Procedures 

The Receiver requests the Court’s approval to sell the Remaining Assets at an auction to 

be held at the offices of undersigned counsel on or after fourteen days after entry of an order 

approving the Motion.  The Receiver will provide all creditors with at least fourteen days’ notice 

of the date and location of the auction.  The Receiver requests the flexibility to determine what 

the highest and best offer is for these assets at the auction, together with the flexibility to sell the 

assets in one lot or in multiple lots.  The value and marketability of these assets is unknown, 

especially considering the Receiver’s prior unsuccessful efforts to market them.  Giving the 

Receiver some discretion with regard to selling these Remaining Assets will allow for an 

efficient liquidation and allow the Receiver to conclude the receivership without any additional 

expense or delay.  

III. As-Is Where Is 

The Remaining Assets shall be sold on an “as is, where is” basis and without 

representations or warranties of any kind, nature, or description.  Each bidder shall be deemed to 

acknowledge and represent that it has had an opportunity to inspect and examine the Remaining 

Assets and to conduct any and all due diligence it deems necessary regarding the Remaining 

Assets prior to making its offer, that it has relied solely upon its own independent review, 

investigation and/or inspection of any documents and/or assets in making its bid, and that it did 

not rely upon any written or oral statements, representations, promises, warranties or guaranties 

whatsoever, whether express, implied, by operation of law or otherwise, regarding the 

Remaining Assets, or the completeness of any information provided in connection with the 

Remaining Assets. 
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IV. Use and Distribution of Sale Proceeds 

The Receiver requests that the proceeds of any sale be used to pay costs of the 

receivership case.  Any remaining sale proceeds will be held by the Receiver and distributed 

pursuant to the Companies’ creditors pursuant to subsequent orders of this Court.  Any liens or 

encumbrances in the trademarks or claims against the principals will attach to the sales proceeds 

after payment of the costs of the receivership case. 

CONCLUSION 

The Receiver believes that an auction without any fixed procedures is fair, reasonable and 

in the best interest of the Companies and the creditors of the Companies.  The Receiver 

recommends to both the Court and creditors of the Companies that this Motion be granted in its 

entirety.  The Receiver submits that to maximize fully the potential proceeds that will benefit 

creditors of the Companies, any sale contemplated in this Motion must be free and clear of liens, 

claims and other encumbrances, with any such liens, claims or encumbrances attaching to the 

sale proceeds.  Accordingly, the Receiver seeks an Order approving the sale of the Remaining 

Assets upon the terms and conditions stated herein. 

DATED:  July 10, 2017 
 

HOLLAND & HART LLP 
 
 
 
/s/ Sherilyn A. Olsen    
Sherilyn A. Olsen 
Attorneys for Receiver 
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Q2 
uf 12 

XM3DIA 
RN: 4029672 
SN: 85067958 
 

Registered September 20, 
2011 
Int'l Class: 09 
First Use: July, 2010 
Filed: June 21, 2010 
Application Published: 
November 23, 2010 
Registered: September 20, 
2011 

(Int'l Class: 09) 
computer carrying cases; computer chassis; computer expansion boards; 
computer hardware; computer interface boards; computer peripherals; 
computers 
 

Isys Technologies, Inc. 
(NEVADA CORP.) 
299 South Main, Suite 
1300 
Salt Lake City, Utah 
84111 
United States (States) 
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uf 13 

Z3RO 
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Int'l Class: 09 
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Application Published: March 
8, 2011 
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2011 

(Int'l Class: 09) 
computer carrying cases; computer chassis; computer expansion boards; 
computer hardware; computer interface boards; computer peripherals; 
computers 
 

Isys Technologies, Inc. 
(NEVADA CORP.) 
299 South Main, Suite 
1300 
Salt Lake City, Utah 
84111 
United States (States) 
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